
Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554

)

2002 Biennial Regulatory Review -

Review of the Commission's Broadcast
Ownership Rules and Other Rules Adopted
Pursuant to Section 202 of the
Telecommunications Act of 1996

MB Docket No. 02-277)
)
)

Cross Ownership of Broadcast Stations
and Newspapers

MM Docket No. 01-235

)
)
)
)
)
)
)

Rules and Policies Concerning Multiple
Ownership of Radio Broadcast Stations
in Local Markets

MM Docket No. 01-317

MMDocketNo.00-244Definition of Radio Markets

To: The Secretary

Notice of Ex Parte Presentation

NM Licensing LLC ("NextMedia") submits the following summary of ex parte

presentations made to Stacy Robinson, Catherine Bohigian, Susan Bid and Nandan Joshi by

Matthew Leibowitz, Carl Hirsch and Samuel Weller on May 27, 2003:

(A) NextMedia discussed the position advocated in its February 26, 2001 Comments

filed in MM Docket No. 00-244, appended hereto.

(B) NextMedia illustrated its position with the attached maps depicting the Chicago

Arbitron Market coverage of its radio stations and the radio stations controlled by Clear Channel

and Infinity.

(C) NextMedia reviewed the attached BIA data demonstrating the wide differences

among the radio facilities licensed in the Chicago Arbitron Market.



(D) NextMedia discussed the value of local radio service and illustrated this value with

the attached letters from local groups.

Respectfully submitted,

,-t~t,~~7~ :2
Joseph A. Belisle
Counsel for
NM Licensing LLC

qaulexint@aol.com
lsenecal@fcc.gov
mbaghdad@fcc.gov

cc:

Leibowitz & Associates, P .A.
One S.E. Third Avenue, Suite 1450
Miami, Florida 33131-1715
(305) 530-1322 Telephone
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Before the
Federal Communications Commission

Washington, DC 20554

In the Matter of
MM Docket No. 00-244

Defmition of Radio Markets

To: The Commission

COMMENTS OF NEXTMEDIA LICENSING. INC.

NextMedia Licensing, Inc. submits the following comments in response to Notice of

Pro~osed Rulemaking, FCC 00-427, released December 13,2000 (the '~")

The Commission, in its Notice, seeks comment on whether and how it should modify the

methodology of Rule 73.3555(a) for identifying radio markets and counting the number of

stations in them. In addition, it seeks comment on whether and how it should amend the method

by which it determines the number of radio stations owned by a party in a radio market for

purposes of applying its multiple ownership rules.

Congressional Intent

In adopting Section 202(b) of the Telecommunications Act of 19961, Congress directed

the Commission to amend Rule 73.3555(a) as follows:

(a) in a radio market with 45 or more commercial radio stations, a party may own,

operate, or control up to 8 commercial radio stations, not more than 5 of which are in the same

service (AM or FM);

(b) in a radio market with between 30 ane 44 (inclusive) commercial radio stations, a
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party may own, operate, or control up to 7 commercial radio stations, not more than 4 of which

are in the same service (AM or FM);

(c) in a radio market with between 15 and 29 (inclusive) commercial radio stations, a

party may own, operate, or control up to 6 commercial radio stations, not more than 4 of which

are in the same service (AM or FM); and

Cd) in a radio market with 14 or fewer commercial radio stations, a party may own,

operate, or control up to 5 commercial radio stations not more than 3 of which are in the same

service (AM or FM), except that a party may not own, operate, or control more than 50 percent

of the stations in such market.

NextMedia believes that the only means to effectuate Congress' intent in adopting

Section 202(b) of the 1996 Act is to retain the current radio market defmition in Rule 73.3555(a).

This definition of radio market was adopted by the Commission in 1991 and was

established at the time Congress ordered the Commission to amend Rule 73.3555(a) to permit

Congress could have also amended the radio marketgreater levels of local radio ownership.

definition of Rule 73.3555(a) in the 1996 Act, had it desired such a result. It did not do so.

well established that when Congress revisits a statute giving rise to a longstanding administrative

interpretation without pertinent change, the congressional failure to revise or repeal the agency's

interpretation is persuasive evidence that the interpretation is the one intended by Congress.

Accordingly, preservation of the existing rule isCFTC vs. Schor, 478 U.S. 833, 845 (1986).

essential to the regulatory scheme created by Congress.

"Economic Realit "vs. Section 307 of the Communications Act

Pub. L. No. 104-104,110 Stat. 56 (1996) (hereinafter the 1996 Act).
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The FCC is concerned that the present radio market definition does not properly reflect

commercial or economic reality. This concern arises from a fundamental failure to recognize

that the locations and coverage areas of radio stations are not the result of the free market, but of

Congress' specific mandate in Section 307(b) of the Communications Act of 1934, as amended.2

The primary concern of the statute is a fair and equitable distributions of radio service among the

states and communities. ~ FM Channel Assignments, 10 RR 2d 1538 (1967).

If economic efficiency were the Commission's primary concern in granting radio

licenses, it would have assigned all radio service to high power stations in the largest cities

Instead, the FCC, pursuant to Congressional mandate, assigned and/or licensed radio stations

with varying powers and coverage areas to communities throughout the United States in an effort

.3 Thus, within any given geographic area orto maximize service in a fair and equitable manner

Thismarket, there will be different size radio stations serving various principal communities.

conflict between the concept of fair and efficient distribution of radio stations and the concept of

"economic reality" is central to the various market defmitions explored in the Notice.

Arbitron Market Definition fails to Recognize the Existing Facilities Differences

and the Iffi!Jact on Diversitv and Coffiuetition

2

47 USC §307(b).

3

Significant differences exist in the ability of various radio stations. These differences are clearly illustrated in Rule
73.211(b)(I) which shows that the radius of a full power Class A FM station's service area as 28 kin. This compares
to a radius of 52 kin for full Class B FM station facilities and a radius of 92 kin for full Class C FM station facilities.
Applying the formula @R2 to these distances, a full Class A FM service area is 2,462 square kin; a full Class B FM
service area is 8,490 square kin; and a full Class C FM service area is 26,577 square kin. Note that higher classes of
FM stations are capable of serving up to ten times the area served by a full power Class A FM station. Even greater
disparities exist in AM stations whose powers vary from less than 1 kW to 50 kW. Further restrictions apply to AM

daytime and nighttime power.
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The Notice suggests that retention of the present radio market definition in Rule

73.3555(a) creates anomalies in counting the number of radio stations in a market. It notes that

Rule 73.3555(a) shows that the six broadcast stations of Journal Broadcasting Corporation in

Wichita, Kansas compete with 46 additional stations, while Arbitron classifies Wichita as a 24-

station market. Arbitron is correct that 24The fact is that both these numbers are correct.

stations are serving the counties comprising the Wichita Metro Market and Rule 73.3555(a) is

correct that the Journal Broadcasting Corporation stations serve an area in which 52 stations

compete for listeners.The difference in these numbers depends upon whether you are counting

stations competing within the service area of a specific combination of radio stations or you are

Rulecounting stations serving a specific group of counties. Arbitron looks at counties.

76.3555(a) looks at radio station service areas

Good reason exists to keep Rule 73.3555(a)'s station-specific methodology for defming a

station's radio market. As the Notice recognizes, many of the radio stations in the United States

This is hardly surprising. Section 307(b) of theare outside of all Arbitron metro markets.

Communications Act allocates radio service on the basis of states and communities, The concept

of "Arbitron Metro Market" is completely foreign to the mechanisms originally established by

Congress to distribute radio service throughout the United States.

Even if all radio stations in an Arbitron Metro Market had service areas that were exactly

the same size, FCC interference protection criteria and the requirement that stations place a "City

Grade" signal over their various communities of license insure that significant differences will

exist in the relative ability of radio stations to cover an Arbitron Metro Market. The present Rule

An Arbitron Metro73.3555(a) radio market definition takes these differences into account.
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Market defmition does not.

The Arbitron market definition, when applied to Rule 73.3555(a), produces results that

cannot be reconciled with the Commission's interest in promoting diversity and competition.

Consider the case of Arbitron' s Chicago Metro Market. There, the daytime power of the 43

various AM stations varies from a low of 0.2 kW to a high of 50 kW. The Chicago Metro

Market's FM stations vary in height and power from 3 kW Class A's operating at 91 feet HAAT

to full power Class Bs operating with 4.0 kW at 1,581 feet HAAT.4 The transmitter sites of the

Arbitron Chicago Metro Market stations are distributed throughout an area approximately 88

The difference in thesemiles long and 98 miles wide. Some are as far as l02 miles apart.

stations' ability to cover the Chicago Metro Market with a City Grade signal is substantial. Yet

application of an Arbitron market definition to Rule 73.3555(a) would count ownership of a

Class A FM in Arlington Heights, Illinois as equivalent to ownership of a Class B FM licensed to

Chicago. Of course, the larger stations provide service to the most densely populated portions of

The smaller Class A PM stations serve their respective smallerthe Chicago metro market.

communities of license and cannot compete for listeners or advertising dollars with the larger

stations.

4

Some Chicago area Class B FMs operate at 50 kW from antenna HAATs ranging from 384 feet to 492 feet.
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In view of the foregoing, NextMedia submits that retention of the present contour based

radio market definition is mandated by Congress' action in adopting Section 202(b) of the 1996

Act. Certainly the adoption of any radio market definition that reduces the number of radio

stations a licensee may own in a radio market would directly contravene the intent of Congress

expressed in the 1996 Act. Moreover, the Arbitron Metro Market approach to radio market

defmitions is completely unsatisfactory for purposes of the Multiple Ownership Rules. It ignores

the significant differences that exist among the several classes of radio stations serving the

communities within the counties comprising the various Arbitron Metro Markets.

Respectfully submitted,

Matthew L. Leibowitz

A.

Belisle

Counsel for NextMedia Licensing, Inc.

Leibowitz & Associates, P .A.
One S.E. Third Avenue
Suite 1450
Miami, Florida 33131-1715
(305) 530-1322 Telephone
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I WZSR-FM 70 dBul

1 WKRS.Ar~ 5 mV/m I-4

lWXLC-FM 70 dBul
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